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are of a minor nature, the notice of ap-
plication may be waived or published
only in a newspaper having general cir-
culation in the area or areas in the vi-
cinity of the affected Federal lands.
The notice shall contain a description
of the pipeline systems as required in
§ 2882.2–3(a) (2) and (3) of this title, to-
gether with such other information as
the authorized officer considers perti-
nent. The notice shall state where the
application and related documents are
available for interested persons to re-
view. Copies of the notice shall be sent
to the Governor of each State within
which the pipeline system may be lo-
cated, the head of each local govern-
ment or jurisdiction within which the
pipeline system may be located, and
each agency head, for review and com-
ment.

(c) Where an application for a right-
of-way grant or temporary use permit
is incomplete or not in conformity
with the Act or these regulations, the
authorized officer may reject the appli-
cation or notify the applicant of the
deficiencies and afford the applicant an
opportunity to file corrections. Where
deficiency notices have not been ade-
quately complied with, the authorized
officer may reject the application or
notify the applicant of the continuing
deficiencies and afford the applicant an
opportunity to file corrections.

(d) The authorized officer may re-
quire the applicant for a right-of-way
grant or temporary use permit to sub-
mit such additional information as he
deems necessary for review of the ap-
plication.

(e) An application for a right-of-way
grant or temporary use permit which
meets the requirements of the Act and
of these regulations entitles the appli-
cant only to full review of the applica-
tion. Such application may be denied if
the authorized officer determines that
the right-of-way or use applied for
would be inconsistent with the purpose
to which the Federal lands involved
have been committed, or would other-
wise not be in the public interest.

(f) The authorized officer shall hold
public meetings or hearings on an ap-
plication for a right-of-way grant or
temporary use permit if he determines
that such hearings or meetings are ap-
propriate and sufficient public interest

exists to warrant the time and expense
of such meetings or hearings. Notice of
any such meetings or hearings shall be
published in the FEDERAL REGISTER
and in local newspapers.

(g) If the application involves a
right-of-way through Federal lands
under the jurisdiction of two or more
Federal agencies, the authorized officer
shall refer the application to the agen-
cy heads for consultation and other ap-
propriate actions.

(h) The authorized officer shall con-
sult with other agencies as to any addi-
tional information which should be re-
quired from the applicant, conditions
or stipulations which should be im-
posed, and whether the right-of-way
grant or temporary use permit should
be issued.

(i) No right-of-way grant or tem-
porary use permit over Federal lands
under the jurisdiction of two or more
Federal agencies and not within the ju-
risdiction of the agency by which the
authorized officer is employed shall be
issued or renewed by the authorized of-
ficer without the concurrence of the
head of the agency administering such
Federal lands or his authorized rep-
resentative.

(j) Where the surface of the Federal
lands involved is administered by the
Secretary or by two or more Federal
agencies, the Secretary may, after con-
sultation with the non-Interior agen-
cies involved, grant or renew a right-
of-way or temporary use permit
through the Federal lands involved,
with or without the concurrence of the
heads of the agencies administering
such Federal lands. A right-of-way
through a Federal reservation shall not
be granted if the Secretary determines
that it would be inconsistent with the
purposes of the reservation.

(k) A right-of-way grant or tem-
porary use permit need not conform to
the applicant’s proposal, but may con-
tain such modifications, terms, stipula-
tions or conditions including changes
in route or site location as the author-
ized officer considers appropriate.

(l) No right-of-way grant or tem-
porary use permit shall be considered
as being in effect until the applicant
has accepted its terms, in writing.
Written acceptance shall constitute an
agreement between an applicant and
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the United States that, in consider-
ation of the right to use Federal lands,
the applicant shall abide by all terms
and conditions contained therein and
the provisions of applicable laws and
regulations.

(m) At the discretion of the author-
ized officer, a provision may be placed
in a right-of-way grant or temporary
use permit requiring that no construc-
tion or use shall occur until a detailed
construction, operation, rehabilitation
and environmental protection plan has
been submitted to the authorized offi-
cer and a notice to proceed has been
issued. This requirement may be im-
posed for all or any part of the right-of-
way.

[44 FR 58129, Oct. 9, 1979, as amended at 47 FR
12571, Mar. 23, 1982]

§ 2882.4 Interagency agreements.
The authorized officer may enter into

interagency cooperative agreements
with the other Federal agencies having
jurisdiction over the Federal lands in-
volved in right-of-way grants or tem-
porary use permits applied for and
issued under this part.

Subpart 2883—Administration of
Rights Granted

§ 2883.1 General requirements.

§ 2883.1–1 Cost reimbursement.
(a) (1) An applicant for a right-of-way

grant or a temporary use permit shall
reimburse the United States for admin-
istrative and other costs incurred by
the United States in processing the ap-
plication, including the preparation of
reports and statements pursuant to the
National Environmental Policy Act of
1969 (42 U.S.C. 4321–4347), prior to the
United States having incurred such
costs. All costs shall be paid before the
right-of-way grant or temporary use
permit shall be issued under the regu-
lations of this title.

(2) The regulations contained in this
subpart do not apply to State or local
governments or agencies or instrumen-
talities thereof where the Federal lands
are used for governmental purposes and
such lands and resources continue to
serve the general public, except as to
right-of-way grants or temporary use
permits issued to State or local govern-

ments or agencies or instrumentalities
thereof or a municipal utility or coop-
erative whose principal source of rev-
enue is derived from charges levied on
customers for services rendered that
are similar to services rendered by a
profit making corporation or business
enterprise.

(3) The applicant shall submit with
each application a nonrefundable appli-
cation processing fee in the amount re-
quired by a schedule of fees for this
purpose contained in paragraph (c) of
this section which shall be based on a
review of the use of the Federal lands
for which the application is made, the
resources affected and the complexity
and costs to the United States for proc-
essing required by an application for a
right-of-way grant and shall be estab-
lished according to the following gen-
eral categories:

(i) Category I. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environ-
mental Policy Act are available in the
office of the authorized officer; and no
field examination of the lands affected
by the application is required;

(ii) Category II. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environ-
mental Policy Act are available in the
office of the authorized officer; and one
field examination of the lands affected
by the application to verify the exist-
ing data is required;

(iii) Category III. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the data necessary to
comply with the National Environ-
mental Policy Act are available in the
office of the authorized officer; and two
field examinations of the lands affected
by the application to verify the data
are required;

(iv) Category IV. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which some original data are
required to be gathered to comply with
the National Environmental Policy
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Act; and two or three field examina-
tions of the lands affected by the appli-
cation are required;

(v) Category V. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which original data are re-
quired to be gathered to comply with
the National Environmental Policy Act
and evaluation of these data require
formation of an interdisciplinary team;
and three or more field examinations
of the lands affected by the application
are required;

(vi) Category VI. An application for a
right-of-way grant or temporary use
permit to authorize a use of Federal
lands for which the cost of processing
activities will be in excess of $5,000.

(4)(i) The authorized officer may ac-
cept an application for the purpose of
determining the appropriate category
and the nonrefundable application
processing fee; however, the authorized
officer shall collect the full amount of
the nonrefundable application proc-
essing fee prior to processing such ap-
plication. A record of the authorized
officer’s category determination shall
be made and given to the applicant,
and the decision is a final decision for
purposes of appeal under § 2884.1 of this
title. Notwithstanding the pendency of
such appeal, an application shall not be
processed without payment of the fee
determined by the authorized officer,
and where such payment is made, the
application may be processed and, if
proper, the grant or permit issued. The
authorized officer shall make any re-
fund directed by the appeal decision.
Where the amount of the nonrefund-
able application processing fee sub-
mitted by an applicant exceeds the
amount of such fee as determined by
the authorized officer, the authorized
officer shall refund any excess unless
requested in writing by the applicant
to apply all or part of any such refund
to the grant monitoring fee required by
paragraph (b) of this section or to the
rental payment for such grant or per-
mit.

(ii) During the processing of an appli-
cation, the authorized officer may
change a category determination to
place an application in Category VI at
any time that it is determined that the
application requires preparation of an

environmental impact statement. A
record of change in category deter-
mination under this paragraph shall be
made, and the decision is appealable in
the same manner as an original cat-
egory determination made under para-
graph (a)(4)(i) of this section.

(5) (i) An applicant whose application
is determined to be in Category VI
shall, in addition to the nonrefundable
application processing fee, reimburse
the United States for the full actual
administrative and other costs of proc-
essing the application. The nonrefund-
able application processing fee required
under the fee schedule shall be credited
toward the total cost reimbursement
obligation of such applicant. When
such an application is filed, the author-
ized officer shall estimate the costs ex-
pected to be incurred in processing the
application, inform the applicant of
the estimated amount to be reimbursed
and require the applicant to make peri-
odic payments of such estimated reim-
bursable costs prior to such costs being
incurred by the United States.

(ii) If the payments required by para-
graph (a)(5)(i) of this section exceed the
actual costs to the United States, the
authorized officer may adjust the next
billing to reflect the overpayment, or
make a refund from applicable funds
under the authority of 43 U.S.C. 1734.
An applicant may not set off or other-
wise deduct any debt due to it or any
sum claimed to be owed it by the
United States without the prior writ-
ten approval of the authorized officer.

(iii) Prior to issuance of a right-of-
way grant or temporary use permit, an
applicant subject to paragraph (a)(5)(i)
of this section shall pay such addi-
tional amounts as are necessary to re-
imburse the United States for any
costs which exceed the payments re-
quired by paragraph (a)(5)(i) of this sec-
tion.

(iv) An applicant subject to para-
graph (a)(5)(i) of this section whose ap-
plication is denied is responsible for
costs incurred by the United States in
processing the application, and such
amounts as have not been paid in ac-
cordance with paragraph (a)(5)(i) of
this section are due within 30 days of
receipt of a bill from the authorized of-
ficer giving the amount due.
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(v) An applicant subject to paragraph
(a)(5)(i) of this section who withdraws
an application before a decision is
reached is responsible for costs in-
curred by the United States in proc-
essing the application up to the date
the authorized officer receives written
notice of the withdrawal, and for costs
subsequently incurred in terminating
the application review process. Such
amounts as have not been paid in ac-
cordance with paragraph (a)(5)(i) of
this section are due within 30 days of
receipt of a bill from the authorized of-
ficer giving the amount due.

(6) When 2 or more applications for
right-of-way grants are filed which the
authorized officer determines to be in
competition with each other, each ap-
plicant shall reimburse the United
States as required by paragraph (a)(3)
of this section. If reimbursement of ac-
tual costs is required under paragraph
(a)(5)(i) of this section, each applicant
shall be responsible for the costs iden-
tifiable with his/her application. Costs
that are not readily identifiable with
one of the applications, such as costs
for portions of an environmental im-
pact statement that relate to all of the
applications generally, shall be paid by
each of the applicants in equal shares
or such other proration as may be
agreed to in writing by the applicants
and authorized officer prior to the
United States incurring such costs.

(7) When, through partnership joint
venture or other business arrangement,
more than one person partnership, cor-
poration, association or other entity
apply together for a right-of-way grant
or temporary use permit, each such ap-
plicant shall be jointly are severally
liable for costs under this section.

(8) When 2 or more noncompeting ap-
plications for right-of-way grants are
received for what, in the judgment of
the authorized officer, is one right-of-
way system, all of the applicants shall
be jointly and severally liable for costs
under this section for the entire sys-
tem, subject, however, to the provi-
sions of paragraph (a)(7) of this section.

(b) (1) After issuance of a right-of-
way grant or temporary use permit for
which a fee was assessed under para-
graph (a) of this section, the holder
thereof shall, prior to the United
States having incurred such costs, re-

imburse the United States for costs in-
curred by the United States in moni-
toring the construction, operation,
maintenance and termination of au-
thorized facilities on the right-of-way
or permit area, and for protection and
rehabilitation of the lands involved.
The monitoring cost category shall be
the same as that for the application
processing category for that project.

(2) The holder shall submit a moni-
toring cost fee along with the written
acceptance of the terms and conditions
of the grant or permit pursuant to
§ 2882.3(l) of this title. The amount of
the required fee shall be determined by
the schedule of fees described in para-
graph (c) of this section. Acceptance of
the terms and conditions of the grant
or permit shall not be effective unless
the required fee is paid.

(3) A holder whose application was
determined to be in Category VI for ap-
plication processing purposes shall re-
imburse the United States for the ac-
tual administrative costs and other
costs of monitoring the grant or per-
mit. When such a grant or permit is
issued, the authorized officer shall esti-
mate the costs expected to be incurred
in monitoring the grant or permit, in-
form the holder of the estimated
amount to be reimbursed and require
the holder to make periodic payment
of such estimated reimburseable costs
prior to such costs being incurred by
the United States.

(4) If the payments required by para-
graph (b)(3) of this section exceed the
actual costs of the United States, the
authorized officer may adjust the next
billing to reflect the overpayment, or
make a refund from applicable funds
under the authority of 43 U.S.C. 1734. A
holder may not set off or otherwise de-
duct any debt due to it or any sum
claimed to be owed it by the United
States without the prior written ap-
proval of the authorized officer.

(5) Following termination of a right-
of-way grant or temporary use permit,
any grantee or permittee that was de-
termined to be in Category VI shall
pay such additional amounts as are
necessary to reimburse the United
States for any costs which exceed the
payments required by paragraph (b)(3)
of this section.
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(c) The schedules of nonrefundable
fees are as follows:

(1) For processing an application for
a right-of-way and/or temporary use
permit:

Category Fee

I ................................................................................ $125
II ............................................................................... 275
III .............................................................................. 350
IV ............................................................................. 600
V .............................................................................. 1,000
VI ............................................................................. 1 5,000

1 A minimum of—.

(2) For monitoring a right-of-way
grant or temporary use permit:

Category Fee

I ................................................................................ $25
II ............................................................................... 50
III .............................................................................. 75
IV ............................................................................. 150
V .............................................................................. 250
VI ............................................................................. (1)

1 As required.

(d) Reimbursement of costs for appli-
cation processing and administration
of right-of-way grants and temporary
use permits pertaining to the Trans-
Alaska Pipeline System shall be made
by payment of such sums as the Sec-
retary determines to be required to re-
imburse the Department of the Interior
for the actual costs of these services.
In processing applications and admin-
istering right-of-way grants and tem-
porary use permits relating to the
Trans-Alaska Pipeline System, the De-
partment of the Interior shall avoid
unnecessary employment of personnel
and needless expenditure of funds as
determined by the Secretary. Reim-
bursement of costs shall be made for
each quarter ending on the last day of
March, June, September and December.
On or before the 16th day after the
close of each quarter, the authorized
officer shall submit to the permittee a
written statement of costs incurred
during that quarter which are reim-
bursable.

[50 FR 1309, Jan. 10, 1985 and 51 FR 31765,
Sept. 5, 1986]

§ 2883.1–2 Rental payments.
Holders of right-of-way grants and

temporary use permits issued under
this part shall make rental payments
in accordance with § 2803.1–2 of this

title, except that the provisions of
§ 2803.1–2(b) of this title shall not apply.

[47 FR 38807, Sept. 2, 1982, as amended at 52
FR 25821, July 8, 1987]

§ 2883.1–3 Bonding.

The authorized officer may require a
holder of a right-of-way grant or tem-
porary use permit to furnish a bond, or
other security satisfactory to him, to
secure all or any of the obligations im-
posed by the right-of-way grant and
temporary use permits and applicable
laws and regulations.

§ 2883.1–4 Liability.

(a) Except as provided in paragraph
(f) of this section holders shall be fully
liable to the United States for any
damage or injury incurred by the
United States in connection with the
use and occupancy of the right-of-way
or permit area.

(b) Except as provided in paragraph
(f) of this section, holders shall be held
to a standard of strict liability for any
activity within a right-of-way or per-
mit area which the authorized officer
determines, in his discretion, presents
a foreseeable hazard or risk of damage
or injury to the United States. The ac-
tivities and facilities to which such
standard shall apply shall be specified
in the right-of-way grant or temporary
use permit. Strict liability shall not be
imposed for damage or injury resulting
primarily from an act of war or the
negligence of the United States. To the
extent consistent with other laws,
strict liability shall extend to costs in-
curred by the United States for control
and abatement of conditions, such as
fire or oil spills, which threaten lives,
property or the environment, regard-
less of whether the threat occurs on
areas that are under Federal jurisdic-
tion. Stipulations in right-of-way
grants and temporary use permits im-
posing strict liability shall specify a
maximum limitation on damages
which, in the judgment of the author-
ized officer, is commensurate with the
foreseeable risks or hazards presented.
The maximum limitation shall not ex-
ceed $1,000,000 for any one event, and
any liability in excess of such amount
shall be determined by the ordinary
rules of negligence of the jurisdiction
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in which the damage or injury oc-
curred.

(c) In any case where strict liability
is imposed and the damage or injury
was caused by a third party, the rules
of subrogation shall apply in accord-
ance with the law of the jurisdiction in
which the damage or injury occurred.

(d) Except as provided in paragraph
(f) of this section, holders shall be fully
liable for injuries or damages to third
parties resulting from activities or fa-
cilities on lands under Federal jurisdic-
tion, in accordance with the law of the
jurisdiction in which the damage or in-
jury occurred.

(e) Except as provided in paragraph
(f) of this section, holders shall fully
indemnify or hold harmless the United
States for liability, damage or claims
arising in connection with the use and
occupancy of right-of-way or permit
areas.

(f) If a holder is a State or local gov-
ernment, or agency or instrumentality
thereof, it shall be liable to the fullest
extent its laws allow at the time it is
granted a right-of-way grant or tem-
porary use permit. To the extent such
a holder does not have the power to as-
sume liability, it shall be required to
repair damage or make restitution to
the fullest extent of its powers at the
time of any damage or injury.

(g) All owners of any interest in, and
all affiliates or subsidiaries of any
holder of a right-of-way grant or tem-
porary use permit, except for corporate
stockholders, shall be jointly and sev-
erally liable to the United States in
the event that a claim cannot be satis-
fied by a holder.

(h) Except as otherwise expressly
provided in this section, the provisions
in this section for a remedy is not in-
tended to limit or exclude any other
remedy.

(i) If the right-of-way grant or tem-
porary use permit is issued to more
than one holder, they shall be jointly
and severally liable under this section.

§ 2883.1–5 Common carriers.
(a) Pipelines shall be constructed, op-

erated, and maintained as common car-
riers. The owners or operators of pipe-
lines shall accept, convey, transport, or
purchase without discrimination all oil
or gas delivered to the pipeline without

regard to whether such oil or gas was
produced on Federal or non-Federal
lands. In the case of oil or gas produced
from Federal lands or from the re-
sources on the Federal lands in the vi-
cinity of the pipeline, the Secretary
may, after a full hearing with due no-
tice thereof to interested parties and a
proper finding of facts, determine the
proportionate amounts to be accepted,
conveyed, transported, or purchased.

(b) The common carrier provisions of
this section shall not apply to any nat-
ural gas pipeline operated by any per-
son subject to regulation under the
Natural Gas Act or by any public util-
ity subject to regulation by a State or
municipal regulatory agency having
jurisdiction to regulate the rates and
charges for the sale of natural gas to
consumers within the State or munici-
pality. Where natural gas not subject
to State regulatory or conservation
laws governing its purchase by pipeline
companies is offered for sale, each pipe-
line company shall purchase, without
discrimination, any such natural gas
produced in the vicinity of the pipe-
line.

(c) The authorized officer shall re-
quire, prior to issuing or renewing a
right-of-way grant, that the applicant
submit and disclose all plans, con-
tracts, agreements, or other informa-
tion or material which the authorized
officer considers necessary to deter-
mine whether a right-of-way grant
shall be issued or renewed and the
terms and conditions which should be
included in the grant. Such informa-
tion may include, but is not limited to:

(1) Conditions for, and agreements
among, owners or operators regarding
the addition of pumping facilities,
looping, or otherwise increasing the
pipeline or terminal’s throughput ca-
pacity in response to actual or antici-
pated increases in demand;

(2) Conditions for adding or aban-
doning intake, offtake, or storage
points or facilities; and

(3) Minimum shipment or purchase
tenders.

§ 2883.1–6 Export.

With certain exceptions, domesti-
cally produced crude oil transported
through a pipeline is subject to the
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provisions of section 28(u) of the Min-
eral Leasing Act of 1920 as amended (30
U.S.C. 185), and the Export Administra-
tion Act of 1969 as amended (50 U.S.C.
2401), and may not be exported without
Presidential and congressional ap-
proval.

§ 2883.2 Holder activity.

(a) The actions of holders of right-of-
way grants or temporary use permits
shall be regulated by the appropriate
agency head having jurisdiction over
the Federal lands involved, unless
other arrangements are agreed to by
the authorized officer and agency head.

(b) An applicant shall promptly no-
tify the authorized officer of any
changes in its plans, financial condi-
tion, or other factors relevant to the
application, and shall modify the appli-
cation promptly to reflect any such
changes. If the requirements of this
subsection are not complied with in the
opinion of the authorized officer, the
application may be rejected.

(c) The holder shall at all times keep
the authorized officer informed of his
or her address, and in the case of a cor-
poration, of the address of its principle
place of business and the names and ad-
dresses of its principle officers.

(d) Any proposed change in the route
of the pipeline or change in the use of
Federal lands under the Act will re-
quire an amended or new right-of-way
grant or temporary use permit from
the authorized officer. Any unauthor-
ized activity may be subject to pros-
ecution under applicable laws.

(e) Holders of pipeline right-of-way
grants issued before November 16, 1973,
must apply under the Act and these
regulations for modifications of the
route or change in the use of Federal
lands in connection with such right-of-
way.

(f) The authorized officer may ratify
or confirm a right-of-way grant or tem-
porary use permit that was issued
under any provision of law if the right-
of-way grant or temporary use permit
is modified to comply with the provi-
sions of the Act and regulations. Such
modifications are subject to the joint
approval of the right-of-way holder and
the authorized officer.

§ 2883.3 Construction procedures.
(a) Unless otherwise stated in the

right-of-way grant or temporary use
permit, construction may proceed im-
mediately after delivery to the author-
ized officer of the applicant’s written
acceptance of the right-of-way grant or
temporary use permit.

(b) If a notice to proceed requirement
has been imposed under § 2882.3(m) of
this title, the holder shall initiate no
construction, occupancy, or use until
the authorized officer issues an appro-
priate notice to proceed.

§ 2883.4 Operation and maintenance.
Prior to the beginning of pipeline op-

erations, the holder shall submit to the
authorized officer a certification of
construction, verifying that the pipe-
line system has been constructed and
tested in accordance with the terms of
the right-of-way grant, and in compli-
ance with any required plans and speci-
fications, and applicable Federal and
State laws and regulations.

§ 2883.5 Immediate temporary suspen-
sion of activities.

(a) If the authorized officer deter-
mines that any activity being con-
ducted or authorized by a holder within
a right-of-way or temporary use permit
area is endangering public health or
safety or the environment, he may
order the immediate suspension of that
activity and immediate remedial ac-
tion.

(b) The authorized officer may order
immediate suspension of an activity ir-
respective of any action that has been
or is being taken by another Federal
agency or a State agency.

(c) The authorized officer may give
an immediate suspension order orally
or in writing at the site of the activity
to the holder or a contractor or sub-
contractor of the holder, or to any rep-
resentative, agent, employee, or con-
tractor of any of them, and the sus-
pended activity shall cease at that
time. As soon as practicable, the au-
thorized officer shall confirm the order
by a written notice to the holder ad-
dressed to the holder or the holder’s
designated agent.

(d) An order of temporary suspension
of activities shall remain effective
until the authorized officer issues an
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